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shall not sell, convey, incumber, or in any manner dispose of the same, but 
to retain the same for the use of herself and her children forever," concluding 
with a general covenant of warranty. Elmira did sell, and in an action in 
behalf of the children against the purchaser, it was held that the statute of 
limitations had run against the children then born, but not against the younger 
children. Hktbbird v. Goin (in Circuit Court of Appeals, 8th circuit, on 
rehearing June 26, 1905), 137 Fed. 822. The land involved in this case is in 
Iowa, but decisions from several states are reviewed in the opinion. 

J. R. R. 

Effect of a Complicated Form of Ballot on the Elector's Freedom of 
Choice. — May the legislature put into use an election ballot so complicated 
as to make it extremely difficult to vote anything other than the straight 
party ticket? The Supreme Court of Pennsylvania takes the stand that it 
may. Oughton v. Black (1905), 61 Atl. Rep. 346, the case in which this 
decision was rendered arose under a statute which provides that there shall 
be printed on the left of the ballot a column of the names of the political 
parties represented on the ballot, with a square at the right of each party 
named, and that a cross in this square will signify a vote for all the candidates 
of the party. When presidential electors are to be chosen, the names of the 
candidates for president and vice-president shall be placed beneath the party 
appellations at the head of their respective tickets, and a cross at the right 
of their names shall be a vote for every presidential elector on the ticket. 
If the voter should wish to split the ticket he must not mark in tither of 
these places, but after the name of each candidate for whom he desires to 
vote. (Act of April 29, 1903 — P. L. 338). 

In the election of Nov. 8, 1904, the Municipal League put into the field 
a ticket for the offices of the city of Philadelphia. The candidates for these 
offices prayed for an injunction against the city commissioners -restraining 
them from printing the ballots in conformity with the new law, which, they 
contended, violated the state constitutional requirement that "elections shall 
be free and equal" in that it made the vote of a straight party ticket an easy 
matter, while "splitting" is hedged about with difficulties. By a divided 
court of three to four the law was upheld. 

Mr. Justice Brown in the majority opinion says in part, "The test of the 
constitutional freedom of elections is the freedom of the elector to deposit 
his vote as the expression of his own unfettered will, guided only by his 
own conscience as he may have had it properly enlightened. Tried by this, 
the only test, it cannot reasonably be said that, because one voter may more 
quickly prepare his ballot than another, the election is not free to both alike. 
In other words, because the voters who insist on making up their own tickets, 
as is their unquestioned right, must necessarily make a number of marks, the 
contention of appellants is that elections are not equal, if other electors may 
indicate the candidates of their choice by making fewer marks. This is not 
the test of inequality. The legislature has neither denied, qualified, nor 
restricted the right of every elector to vote freely and for the persons of his 
choice. It has simply told him how he may vote freely and equally with all 
others." 



56 MICHIGAN LAW REVIEW 

The decision seems to be supported by the authorities. One only, Eaton v. 
Brown (1892), 96 Calif. 371, is squarely opposed. In this case, on similar 
facts, except that the ballot in question was the ordinary Australian ballot, 
the court observed : "In cases where a certain party nominated to part of 
the offices only, — as where they put forward a local ticket and no state ticket, — 
a party heading would do no good and would rather be a snare, for a person 
voting under it would be disfranchised as to any office for which the ticket 
made no nomination." For this reason they held such a ballot unconstitutional. 

Another case, however, supports the decision of the Pennsylvania court 
in the principal case. In Ritchie v. Richards (1896), 14 Utah 345, on facts 
similar to those in Eaton v. Brown, the court upheld the law, and contended 
that, even if its action was to discourage the splitting of tickets, the question 
raised was not one of law but of political science. Hence J:he matter was 
for the consideration of the legislature, and its action the courts could not 
presume to review. 

The decisions in Ritchie v. Richards and the case under discussion rest 
upon the assumption that the constitutional provision for free and equal 
elections was meant as a broad guaranty of republican institutions, not a 
technical rule of legislation in matters of detail and that it might not be 
invoked to remedy the political unwisdom (if such it were) of the law-making 
body. For this proposition there is abundant authority, though the cases arise 
out of different facts. In State v. Anderson, 100 Wis. 523, and Todd v. 
Election Commissioners, 104 Mich. 474, where the constitutionality of laws 
forbidding the printing of a candidate's name on more tnan one ticket was 
questioned, on the ground that they interfered with the freedom and equality 
of elections, the laws were' upheld. The regulation, it was held, was one of 
mere detail, intended, presumably, to prevent the ballot from becoming 
unwieldy through multiplication of tickets bearing the same names. In 
Cole v. Tucker, 164 Mass. 486, 29 L. R. A. 668, where the ballot, printed in 
accordance with an Australian ballot law, contained only the Republican and 
Democratic tickets (those being the only parties that had polled sufficient 
votes to entitle them to places) but a place was provided on the ballot where 
the voter might write additional names, the rights of persons desiring to vote 
a Prohibition ticket were held not to be' prejudiced, and the law was upheld. 
The question arose in somewhat different form in the case of People v. 
Hoffman (1886), 116 111. 587, where it was held that differences in the' machin- 
ery of election in various parts of the state did not make the election "unequal." 
An act had been passed amending the election law in certain details. The 
act was to go into effect in such cities as should choose to adopt it. The 
objection that there was inequality between those places which had adopted 
the law and those which had not was held merely technical and the court 
refused to entertain it, on the ground that the constitutional guaranty is not 
a legislative rule of thumb, but is "declaratory of a general principle of 
Republican government." In Pennsylvania itself the same rule of constitu- 
tional construction had been laid down. In De Walt v. Bartley (1892), 146 
Pa. 529, the legislature was admitted to have the right to prescribe in a 
general law what groups of candidates might be printed on the official ballot, 
and the mere inconvenience to the elector who might desire to vote for candi- 
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dates whose names did not appear would not violate the equality of elections. 

Yet the position of complainants in the Pennsylvania case is based on 
more than a mere technicality. Whatever the theory, the practical effect of 
such a ballot as that used in Pennsylvania is to disfranchise large numbers of 
those attempting to cast an independent vote. The case was not decided 
until after the election had taken place, and in that election, as Dean, J., in 
his dissenting opinion points out, 100,000 votes were rejected because of 
failure in an attempt to "split" the ticket. Such wholesale disfranchisement 
might well prove decisive of an election. 

The tendency is toward independent voting, and toward a ballot which 
places as few difficulties as possible in the way. In some states the voter 
may mark the head of the ticket as if he were voting a straight ticket and 
then mark the names of candidates on other tickets for whom he wishes to 
vote, crossing off the candidates of his own party for those offices. In other 
states the arrangement by parties is done away with, and the candidates are 
grouped according to the offices for which they have been nominated, at the 
right of each name being an initial to designate the party to which the candi- 
date belongs. Since the desirability of independence in voting is so evident 
it is a serious question whether the legislature should be allowed by the 
invention of ingenious and complicated systems of ballot marking to minimize 
the power and restrict the activity of such movements as the Municipal League 
in this case. The weight of authority, however, is that they may, and the 
question appears to relate more to political science than to law. 

C. L. D. 



Situs of Debts for Garnishment. — We have had occasion to note in 
these pages the divergent views entertained by different courts as to the effect 
of the place of contract, payment, and performance, or of the place of residence 
or incorporation of the garnishee, on the question as to whether the court has 
jurisdiction of the debt sought to be garnished. (See 3 Mich. Law Review, 
pp. 229, 240, 411). 

A decision has recently been rendered by the Supreme Court of the 
United States, which is believed to put an end to the discussion so far as 
the question of jurisdiction is involved. Different courts may yet disagree 
as to the policy or propriety of requiring the garnishee to respond in certain 
cases, and that is a matter that each court may decide according to its own 
notions of the fitness of things, without becoming embarrassed in a conflict 
with another court. The thing to rejoice over is the fact that the courts may 
now proceed without further fear of being called usurpers if they require a 
garnishee duly served to respond for any debt he may owe the defendant, 
regardless of where any of the parties resides, or where the debt was con- 
tracted, incurred, or payable, and without fear that any court entertaining 
different views may treat the judgment with contempt and require second 
payment, and we may all rest in the assurance that "if required to pay under 
a regular garnishment in one state no further payment elsewhere can be 
required. 

In the case of Chicago R. I. & P. Ry. Co. v. Sturm (1898), 174 U S. 710, 
19 S. Ct. 898, many of us hoped that a solution had been reached ; but because 



